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potition ortile APSe that C011lfCll8

bUity to detem1ine w .cb com hllSecl mElthudology Is most

'on. Accordin&ly, the 'ce's dilCUlsinn of specilil: cumas
I

.OUS points in Ibe • (particuIarly at ~ 144 - 148) are

Id to be binding when~ StaleS make thar determinatinns

AIaba..PSC Tnltial CummenD.

reprdins costing methodologiCll.

The APSe has already .!lhi

enfiIbtenine. hut certainly cannut be

intended fOr the state. to J.1.IIin the

mtihodnlogill5 and costing menu at

i,

its regulatory~s toww colrt bued pricing and Is

currently engaged in proceedings t ·determine the most ~ropriate costing mcLhudulogy tbr

Alabama. Por the purpoae ofimcrccwt:etion. the APSe is~Iy evllluatina lons run incremental

or concerned with~ ambiguity nf~milar Tnierslille and

long term solution sh~d be that local intcrcoDlUlCtion and

•ODI cu J10t veritY d~ef8ftceB without a definitive proce8ll

, . A proCl=U similar to /Pro in the new II1WODl!Ulllt would

c:olting 1118thodologies. The APSe is

InI:rutIte alXtIIII elements and rues.

such as Percentagr. Tnterstate US8.~

likely be a nisbtmare for all [L'lmes

At NI'RM ~ 134 through 143. FCC 888ln 1UI11wml11 ~verly broad preemptive authority 10

eatablish nahnnal pricill8 8ujdeli.w! ' ~ an alternative ~ eSlablilbinp; a particular pricmc

methodoloJY. the FCC s~~ks c.omm :" in those plU'agl'llpllll ~ the benefits, if any. of adopting a

DBIioDa1 policy ofouter boundllrics tor e TBleA. The J;'C~ discusscll IllIIDeCUU5 methodologies

tor elUbUshing rate ceiling.. cmci 1'08 rate floors, for purJe.SCI ofdefinine a realUDIlble range

within which lltlltll commiAlions could ablish rales for interc~cction 8JId unhundled elements in

1hc atbitration pma!1l5 pur.LlllJll.lu S 2S2(b) tbroI.1Qh (e). tom in the discussion ill the fiIct that

the jurisdiction for determining . ate rates tOr lb0511 ~terij lie elCClullivl!.y with the smtes.

R-81% 05-16-96 11;41AM P026 ~32
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e&llonable discrimination" IS UBCd

nclUlcriIllljnatory," as utilized in the 1996~

er as ''u1\lust and urjreaAonabl~ di~rim1n8tion" baa been

AJabaIb. 'PSC lnitbIJ Commell"~

the pee seeks comment on whether it

determinations. There is 110 indication the statutory IaDsuas that states must adhere to any FCC-

other1:hinp, cost causative. DelHilsl s aB raised by the lie<..: in the noted

inllm:.onoection II!Id unbundled elem llS well as whole c rates fur re~llid llelVices, are Dte

C01\Kl'U8 clearly stated in Sectinn : ~?.(d) that the juan I and reasonablc11css of rates tOr

established, reasonable ruse in

in the 1934 AL1. II is the position ofth

puagraphs would be counterprodueti~ . the filet that n in Seclion 251 gives the PCC the

i
authority to impo~esuLlh II. rt>.q\li on the illiteS.

I

At, 156 and IS7. the FCC se e term "nondiscriminatory" fl.'" U-'lt!d

in on the compariso~ if any, of

abould be construed as navinA' the meaning as "uqjust unrelOODablc discriminllLlon" in lhe

1934 Act. A stricL inlerprebttion or"oo "SCriminatory" as Uiedb the 1996 Act would preclude QJly

wriation in priclDR and would appear t efeat the process of~otia1ioll whillh is "'1 encouraged in

the 1996 Act. Similarly, Ii strict interp oftbe term ''l!oncli~riminatory'' would appear violative

oftbe costing principlca discussed in th 996 Act. Theile abslI!4 r~ulls were !iUT'flly not intended by

Col'1!9l:l111 Accordingly, it is the poJitio I ofthe APse that "_c=rimiJustory," as used in the 1996
,

construed wIder the 1q14 Act.

It ii interetting to Dote that the CC fuuIJIy addresses~ is arguably the 1996 At.:t'" most

R=84% 05-16-96 11:41AM P027 ~32
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lotion of ecti.on 2(b) of the 1934 Act, aDd the:

Act, tha Congress int ndod to allow lh~ 8tates to continue

priur ttl the implementation oftbe 19

orby 6dIiDs to fWfiD any duty impo

inclusion ot'Section 251(d)(3) in the I

clear C".nngreqional directive that Iltate

AI.baa_ PIC IntdaI CGullnen1'l, y16, uf' p. 24

"'I'IIcitCaopoaillIIol-'" of. . •IU~. SOCIi.., 2 l(dX31, II , 157 of.beNl'KM. The

FCC therein loeb comment 011 LIn: I of e specific t s ofthat SectiOD.

DOt act 0lltIIde the fi'Rmework ofthe 19

implementiJ1s competition.

ufthc services and fkcilltieR tl1ey Will

their respeotivc efforts ofimplcmentinll; IPrulpeti"dOlI lbruugh reeuJ,atlon of'matters IUch li aeoeJ.

I
om the Ij&ge of2 I(d)(:i) thlilt so long as the ltate. do

Act by impOling requ rements which prohibit competition,

nthem~ th. 19%~ the _eo _ <OIltinue tboir pro­

who wb-e well aJon~lhe road to establishing cnmflerition
I

Act: m~ enntinue d~wn that path. Section 251(dX3) is a

to ha+ the ftexibili~ needed to continue their ciforts in

I i

, l& Il..~ ofdiamk IlllV1ceslllld 01....... _110 .he

or elem~nt is not lit~ly to recover the historical costs of

Dot baIlCverified c~irical data on the magnitude of the

by t inwmbcnL Ij.Ecs and the forward-loaldng T.RTC

~JlOIMIIIII.~ .eelion 2SI, we dn have .....,..

d by the ~lIIluf' "' lUIfln Ilalutnry ..qui_

Some economists havc calculated the .::renee ~ the C05LS Lu ~e over $20 billion. We agree with

.t~+" (hal in B~m.e circumRTances reeovery of put

~t. The.. d~nationJl- baw", be madeini--"'"" the 1tIic. In IOl1lO juriHictioaa

I

about the recovery of the COIltIl iJ1c

difFerence bctwccn the historic;a1 cost in

the conclusion in the NARUC Subco

incumbent LEe's netwOlb. While w

investmentb dct.isions by incumbems I

by the IlTlteS baled on the experience of

R-87%
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lIVaiJable at wholesale meR tn requesting

to subscribers that are not tcl~OIIlIIJUDicatiOWI

ports the DQed fol' states to have the: flexibility to

impoail\g unreasonable restrictions on resale, but

d and the recovery mechanillmJl deterlbined in the

tLECJ

e suucmres in respnnse to rlle requiremeDtl of the
I
I
i
I

~en:iaJ MobUe Radio ~e",lt8, and NOD-

I
I
ISC proceedings addre5slDg the malltlll WliCUSlled
I
ror the APse to lIUbmit comment. regarding the

iy commcntl ifwe are in thep~aJ posilion

auale ObHptions3.

Alaba... p~C Initial Commeats,

Due to the cwrcnt proccdul'Bl

eo. Interuchaate Se
Competing Neiehhn

1996 Act.

Iesal requirementll may~ re . ry of th e c:oRt.~.

I

The decision" mAde in the g J' poard proceediDg arc pivotal to dcciaions nl&Uc in

tbiB proceecling. The rocovery ofuni I al su ~at HULl. DUly be Included In the dHrerence between
I
I

hiatorical cost and LR.T~ COfts mu 'Ie <let i. d to make rational decillionII required in this

proceeding. The pricing of inte cotion. donocation and unbundled network elemenu are
, I

under this beading, it would not he

Joint Board proceeding. This inte

same. We do , however, resc:rYe tbe .

placed upon incumbent LEes 8.9 stated •

only incumbent rues that provide

to do so.

oDrrlcra arc required to make su

make the dctemlimltions ~ard~ pri

the duLy nul to prohibil ar imPOIe un

I
lelecorrunnnlNttinn.1Il camel'S. The req', to !fer retail services at wholesale rates is specifically

Section ~1{C)(4)_ Section 251(b)(l) places upon aD LBCA

!lOMbl ~r dilCrimiDatory eonditiODJ or limitations on the

R=87%
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priced for retail sale be:luw cost., However, the

such restrictions and eonditiOIl5 are lik.cly Lo 1H:

rvIces would unduly affect the iDcumbeat l..ECs

me category of wlILomt:r&

mmilsion should place restriations on the resale

g that 8 restrictiOD it imposes is reasonable md

re.ale ofa telt',commumeatiOD.ll service obtained

no requimnem for eotrant LEes m TeRt'J1I these

n CID best determine whether an entrant LEe is

and not to impose discriminatory condit1o~ or

atosory ofsubscribt:rll Ilt retail T1It8Il. Tn Section

d is required ToO do so pursuant to the proviBioDS

ervice TO 8 different category ofculrtcmers ifthe

ecommu.nic:ationa services ofthe: inCWllbenl LEe

ID 2S 1(c)(4) allows the restriction oftbe rcea1c of

~~~·scountsIUld promotions for resale at wbolclIl1e
I

reRb'ietiong that apply to the incumbent LEes

; I, I
: i
; II
, 'I

AI."-ml lise lDitiAI Com.entl, I', l~ :
'I ' il

resale: urits telecomnnmicationlle!'V' I . Tb~
'I

11 :

servic;cs at wholesdt: prices. The I CODl!ni~

cepBblc ofrcaelliDg its retail services ilL y prlc+
I: !

of § 2S2(d)(3). 11

We believe that CoDsreIlIl inten I
I
I

....-,... 11~ dIlemed neceuny by the Itar:e CORJlniliion.

The state commiSl5ioD may al

retail customers. This is c:specia1ly true

to be availilblt: Ilt wbo1eule ratee; Ho

at wholesG1e rates which is restrioted t

incumbent LEe shouJd have the b

nondiscriminBIOry.

retail sale ofthat service is also r"stri

orcertain services if ul1Tt:lltricted res

commission may prohibit a rescUel fro

limituioDS on the mllale of r:uch tel.mn:Iunj.~·,onS 8ncell" with the exception that a state

nteI, the cntraots' custoJutlr should be

retail customers. This insures nondi~'minAtjcl by both the incwnbcnl LEe and the errtrllnt.

05-16-96 11:41AM P030 ~32
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dete' es whether such diJcoums and promotiODl are toHowever, the stare commission cu

Alaballla PSC Initial CommenD,

be dowed by the incumbent LEe and" us Ilho¥ be allowed to continue its regulation ofthe local
II

exc:bIDge market in Lbe determination I whetb~ he incumbent LEe should be required to provide

and determine whether. IIDd to \Vb extent, i ,sold senrlces shouJd be oft'ered at Il disQOunt.

Itatecl that the APSe will establiab a to determine umcatricted resale of luw seMce

The incumbem !.BC should b make a showing that witbdnwing an offering is
I

'I
in the pubio inwest or that competit to have III alternative way ofpmviiling service

Defnre withdrawing the service. Rec "%iDs I an iDcwnbent LEe can thwart competition by
, . I

failinM to offer service or witbdnl: a servlqe o1fering, the APse h~ Te.lllerved the 8l.rtbority to

diSCOWlts ud promotions for resale

The A1abBDUl. pse bas restrl ~ Sat-rata residential, flat-rate siJ1a1c line businoes,

alld nul-rate business tI'UDb in its La .on order dated September 20,1995 This Order

review suoh issues. . ,
,

O~,-16-96 11: 41AM P03 l ~32

associated with local ~change companies and

be avoided lit the wholesille level For the PCC

. . We believe that the determination ofavoided
I

ODS. CI lin costs !IUch a.1I tholle specified above are ealily

I on Je wholesale l~vcl; other COSti are DOt so obvious.

on theI holeule level but not the retail1eYel. The state

The A.et statM that for the purp I~I ofs~ 'on 251(c)(4) a. state commission sholl dete:rminc
, I

I
whol~ rates on the basis ofretaiJ fa c~ 0 subscn"ber!l for the telecommunications llefViee

requested, excluding the portion to any marketill&, billinl't culJee..1ion. and/or adler
!

costs should be left to the state co

Certain overhead costs may he Avoid

identified as costs which can be avoi

who lI'e weD qualified to determine w

=88%
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regulation., SO long as the role. and regulRtions

'se at'state commi..iom Il!Id the Jack of such

ding avoided costs or wholewe priei.ag is both

to guaramee continuity and uniformity ofservice

ats can be DO 8"'Atct than the retlli1 service. Other

as to provide guidelines for the state 'OmmillSiollll

elieve that CongJ ClUJ WaGed that the FCC would

lale. Some ltates have adopted imputation rulc.s

licit non-competitively neutral subsidy flOWl;, Recluse

5e is es has varied from state to state. The FCC, in itR

disco II will v.y bascd on the desree. the avoided costs

ions s auld have the flexibility to set rates based upon the

AI.b...... pse laidal Co.....tI,

The pce has also asked to

to attompt to cltablish princjp]tl~

Thtnfhre, even the determination of

relate to certain sa ViCCli is tL dete '

commisIion to decide. The state eo

particular circumatanccs within each 5 ltl. M Ylltat~ colJDJlissions have already established rules

the reW1 services are below cost due t

JcpnIing these issues. The treatment

stites have not found that an imputllti rule is IlCICCHaly. Tb~ lllCk of an imputation rule could be

We believe that the intent of

requiriDs that the Nm ofnr.tes for unb

I

the retail meg and subsidies differ ama ltates, be iisue of imputation should be left for each stllte

iDstitutc only those rules and regulation

~ Uli5 t.be COUIJtJy. Congress dJd not JleeIlDPt

to follow in irnpJemantiaa local comlpetil'en,

unbUDdled e1mnmA lind wholesale r

wisdom. bas recognized that each of

of the states did not interfere with tbeIDtent 0 the 1996 Act In that regaTd, we believe that the

R=90%
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to entry, carriers may be Wlwmill~

latitude lu tSstabUsh their own rules

05-16-96 11:41AM pon #32

bid its resale. HowCVCl, lhc: liUI.te

functioDing of the public switched

. . KtOry basis. Rell81e restrictions

Pile 29

~petj'iti'on OD a nate level. ThDse ndcs

lires Rllt. Cs to provide services at rides that

be allowed 0 impoSt:r~e rCBtr1roons on their

i
I

CO Carri.+ by SeeliuD 251(b)

mdd place w n~slJ iljliu~ on the resale of any

for resale. . herefore, all I.RCs inch.lding entrm

k facilities s auld be lIubjed to SIJO~ r~guJatDry

. that resaI be to the same cla&ll of cuatomers.

AllblllD PSI: Initial Commlntl, y 16, 1

states QU1 beum- resolve the spedftc r Iuirem

1. Rellale

c. Oblia-doD Imposed on "L

and regulations pmmulgated by the F

wiLbin the purview oCme Act.

Iftbere is a limited number ofc$lpctitor$

Section 2S1(b) imposes on LEes e obligation not to prohibi~ I:I.lllI not to impose

Th. provider of an aJBeI:ItiaI II

I
I

leMccs thus restricting competition. !

to provide access to essentlal pans of
i

LEes which have the potential to com I

I
I

~..1w I
over~. !

i

unreasonable or diScriminatory cond ODS Dr . . . s on he reRRle of its telecnmmwmicatiODl
I

1letYic•. Tbie section requireslill LEesl <ieS available COl' fC"Ilh:, but only the
I

inalmbem LEC is requJred to make nleABle rates The emphasis ofthiJ
I

i
section ia upon conditions or limitatio' 't the resale oftelcconuuuniclI.Liumi

R=89%
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ant ill thp. sole provider of'eMel,

than those in areas with more than

development of uniform tecbnical

orklhops to deal with these ilsuea.

c development ofnondiscriminatory

carrierl and be required to serve any cultomer

I

. 8 local eo~tion the APSe bas estAblished

.~:ri·min· atory basis. The order further

Entrants should be cnnRider

wboleaale prices are above cost,

that provider should bllvc more suingen~'Wi~rIW~

In its September 20, 19g6, 0

one provider.

requirements that interconnection be

commission should intervene to pr

Alabama PSC Initial Cnmments.

structures formulH.Lt=tl under monopQ

states that all ]oQl) Ill'fvice provider

,tImdard,lbr loCI! interco........",. • fder mquiroa

intcn:cnmection charJles, The AP~r: i CIT" Yconducting

2. Number PortabUity' I

Soetion 3(46) ofthe 1996 Act d S I er purtability as the ability oftelecomnnmications

. . the 1 . • I. I . _.._L • b .. r
seMee~ to retain, at same Dewon, ~ ommumoat ana DLUDDeJ'S wit out lDlpaumellt 0

•••I~. ':_L:l~... . h l h,l J\._ I . I • '-"1.__ql.lWUY. rewww,,.. or convenIence w ~tc num one te ommnn1cauonll carner to anULIKll.

Alaa, section 25](e)(2) ofthe JY% Act, 'dat I bat the cost f number portability be borne by all

telecommunications carriers on a cant ti~vt'lYiln basis a~ determined by Congress.

eoas-l'eCOgIli>ecI !bat the.' b~p II . ity. or the ~llCk tboroof, om clctenninc wbetber

a consumer changes local carriers .Pr~vid ortRbility isl essential for the success of local
I

competition. Location ponablUty may e ~DSi d by those ~roviders who want to provide suoh

iIlcemivcs to attract customers; however, lo~tio OJ LlI1.JiliLy ~u1d not be a requiremem at present.

R=91% 05-16-96 11:41AM P034 #32
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~infonnstiOD whenever it appe :

costs make customers reluctant to ch S
1

cbange by oftbring jDCientives or low

one number nfonnation. costs ofupdat~ phone

and the oPpJrtunity costs orlolt contacts. These

numbers in ~er to change local camera. These

~J~t~le entrant I$st mitigate the costs of the number

Jthe custome~ is less likely to try new and possibly
I

Rhrth"'r1l a dilSatilfiedlcustomer will be reluctant to IlWitch

number~. t:onsequently, ifcustomen can

I6witch local service providers wlthoutfClu~in*'their teltpboJe numbers, local competition will be

back to his tbrmer canter ifbe has to in

Customers will be reluctant to

unknown carriers because oftb.ese

enhanced.

The solution to local numberp~~w

lccommunialtions Section 2S2(d)(2), SlllJ.~ thlLt

~1U13~~ the duty (0 eSlKb1i1ih reciprocal compensation

IItIA t'1'I-""anlsm used~ accomplisb number portability will

entrant LEe! to a certaiD extent. Remote CaU

. to num~cr ponabllity. Because of the longer

stamer perc~ves rbat the service offered by the

"""""""' j deIIdopment of. regional databaae

.s local co~pedtion workshops all parties have

- liun RuutUt Number (LRN).

all.purl anJ Terminadon ofTraftic

We btticYC' that the effectivcn

determine Lbc CWlItomer'S satisfactio

entrant is ofinferior quKlity.

QJ1 setup involved in fOlWlrdillg J.1u, :

Forwarctina (R.CF) should be used as mJ

agreed that the long term solution iii

8mmgement1 for the tranBport and termiJa1iij:i)~
I

I I

to process and route calls. Add!tion

05-16-96 11 :41AM F035 ~32
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ark facilities ofcalls that originate

cal recovery by each CBmer of costs

tiOD to be just and reasonable unJelR

Paae 32

with secti n 2S1(b)(S), B state commission will

t c 'tenninuion ~tcs for local, intraLATA, intrutate

Alabama PSC Initial Commellu,

for the purpose ofan incumbent I.E

approximation of the additional costs

not consider the terms and COJIditiODS o~ ~ciPI~

on the network :fiI.cilities ofthe other

keep option may promote eompetitio

such terms and conditions: (1) provide Dr

associated lVith the transport and termi$tiJ~

traDlP0n and termination rates charg

2) determine costs on the basis of II. reasonable

. . g such ca~. As an interim JJIea5UI'C, the billlLDd

cI1DJlDC11t opLi~n \i1Ul be implemented; however, the
!

bill and keep method can pruvide lID ~~,~ for an entraotltD target business customers with a

und traffic. bill and keep should be allowed only

s o~both carrien iU'e roughly symmetrical and traffic is

roughly balanced in each direction d aklhours or (b) ~a1 transport and termination costs

are so low that there is little d.i:fterence bi4-W~.~-Iwod rate l.lU1rl R 7.ero rate (for example, during

off-peak periods). When neither ofthe '~ons are met, bUI and keep arrangements would not

provide for the rnubJa1 and reciprocal ret~rPl1COSt8 8lIsociatdd with the transport and terruiIliLliuD

on each carrier's network fAcilities of .or~L" un the Q~ork facilities of the other canier.

ed by the ~bent LEe should be equal tD the

nt. Altho~ synunetry does not provide cost­

IiJQiIq~ the p08sibili~es for camel'S to exploit the system.

port and~OD mU!lt he equal for all carriers.

to take adV8D~ge of the difference in rates. In the

o d to terminate\non-local traffic at loee! termination

based pricing for the entrant, equal rat

rates 10 long as a distinction is made

R=92% 05-16-96 11:41AM P036 #32
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are included under the definition of

to Soction 251(a) ofthc 1996 Act. TherCC

indirectly" in the context ofSection 231(a)(I}.

) lIhould be interpreted to allow non-incumbent

believe that with their experience in setting local

I other carrier to connect directly or indirectly at

lice intervention

I. carrien" by section %!il(a)

.'':
tralU~tt and tennination (ifany) should allow the state

NPRM para. 245

Alabama PSC Inttial Commetta, Paae 33

imerLATA, and interstate traffic. As Jot.al CO!I~jtlPn increases, distinguishing &mODI't local and toll

The APSe bc1icvcs that Section 51(1.)(1'~ ses the duty ofallldcwmmu.nica1ions carriers
: I

.j

deterrninlng tranSpon and termination ates wi
~ ~

The FCC seeks comment

traftlc wiD be increasingly difticuh.

The FCC sccb comments on whelllCl

•
Ii

oommissions latitude in determining tho rates.

exchange rates the state commissi hlf,ve,

teloconullUtlWuLiurul ewer under the

further seeks ,"uunntm1 on the meaning

D.

LEes receiving an interc;onnecLion I c::

: 'I
I .

are D.1Jowed the discretion to detc • I ~~.et~,~ t offer dirCl.iL ur indift,ct connection, the goal of

. .. tbr gh _.tit!. • I ,I. will b ~_11. 1promotmg competitIon ou ,""r-nOt mter on Dot er~.

F. Esemptio8111t Su.pen.io• ., all ~d ~~ 'OIU

"
The Al.ahama PSC ooncurs with 1 e FCC' I~ .vc conclusion 1.I.ulL lhc: ~lJl.tC::8 alone have the

'J

authority to make deterrni21ationll un §i251~. The states arc in the best puHiLion to evaluate

:11
,I

III
II
I

its discretion. 12

10 interconnect directly or indireGtJy

R=93%
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gated by the FCC must not affe<;t LIlt: prul.letlS

r being taken to the FCC. The 199Ci .Act does

estates, unlCl5 a state "fails to act to caIry out

~~rk for arbitmtion or negotiatioJlII.f. LIu: IState

bethe it should establish regulations Decessary andThe FCC seeks COllnuc::nlli

illtCI &.ioI1DtlCtiOD requests and their iII-tfp8A~

I
,. 6, 19 ~

~ telephone COIII)lBDie,s. We do not belie\oe it is

the states in satisfying its obligations under this

l:I"Ction, The states posses a depth ol~l)enenc ~ dealing with the unique circumstances that are

Icncoulalm-c=cl by rural telephone provi

Alab&lUIl PSC IDtdaJ Comments,

mI_lillY for the FCC to establish Rtan'llnfs/to

A. Arbitration Pn":eMII

its respooaibility'". The guidelines or re:!!J1le.

not give the FCC jurisdiction to sct a tatil~

m PROVISIONS OF SECTION

appropriate to Qmy out their Ob¥UUD er ace' n § 2~2 (e)(S) 111 this time,lJ The Alabama J'SC

....with tho ideo !bat the C . onl \ ....iUllllto cany out lts ....~ under §

252(cXS). We do not feel that these wons ould r"laLc:: Lo lI1lythiDg other than how the PCC
I

carries out its responsibility. The regul .~~ sho not be direetivcs for the states, nor should Lln:y

level. CongreS8 hss intentionD1Jy left th

. be guidelines for the states to follow P .or 0 a

~tereBted parties to notify the FCC that a state

NPRM para. 265

;

anive at proper guidelines for the FCC. Th e pro .dural mattors should be addressed in a separate

rulema1cing, that is based on cpecific p bleB or guidelines.

Iconstitutes notice of failure to act. and what

before a state ''fails to cany out its re 'bility .; Careful consideration should be given lu LIrese

prneedural n.tlei, This NPRM does no .gi the 4c or the stlrtcs sufficient time or information to

procedures. if any, IhouJd the FCC e

0:=93%
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has no window ofopportunity in which toO

Pase3S

state commission at the same time that the

to carry out their responsibility" should he

c carrier claim failure to act? It cannoL bc=

te has the full 30 or gO-day time period and

eriod had run or the state had indicated that

Id be afforded an opponwliLy Lo lIIlSwer the

fe the time limit for a state'8 action coincides

. .,l\.t that time, a party seeking rejection ofpart

• n~t an open procedure that the state has failed

en d, ami if it is after, the agreement is deemed

ee eel approved if B state commission does not

Alabama PSC Initial Comments,

The FCC seeks comments on

nothing shon of complete failure to

allegation that it has failed to act.

notice tUC5 should be in writill& IlI1

an negotiated or an arbitrated agre

they were DOt going to act. There£

time ftame, the agreement is deemed a

approve or reJect them within the 30 d ~U da ti:r limits and the FCC's obligation to assume

responsibility under section 252(e)(5 4. Scotio 2Sf(C)(4) md 2~2(eX5) appear to contUct. The

qUMtinn A.rises as to at what time in t process carrier claim the state has fuiled to act since

the states have an obligation to appro Ior reject eement within 30 or 90 days. depending OIl

whether it is a negotiated or an ubi Id agreem the state fails to accept or reject within the

approved. A party seeking rejection

before the expiration of the lO.. or 9

GOUld not be deemed La htlvI' fiWed to

"FCC is given notice. Also, the state

seek relief from a state's apparent .

or all of the agreement baa an approv

with the time that an agreement is dee

to Ret upon.

\4 NPRM para. 266
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still be I tls}JUmible for enforcing state laws

d approved and the FCC has nothing to act

Alabama PIC IIIld.. Comments. y 16, 199ti

QODUDission. 15 We contend that it do ~ The states

upon. i,
,
I

t1le state is fililing to act, and then the .leIneil'lt is

be a state indicating that it will not e parties to remove the matter to the ¥U; it"

The FCC asks whether the sumption of the respon.lIihility nf the state

commission, binds the Commission to dards that would have applied to the state

"I

and ensuring that companies are tr , d consistent and without undue prejudice. Pursuant to

e commission from mablishiDg or euforcing

,
tabn no action and intend to take no . In this inst the only definition of ''Failure to Act" can

The State CommiuioDS should ot be deemed have"&iltd to Act" lInleAa they have indeed
I'

they 10 desire. Otherwise, the parties' ust wait tmtil the state's time has expired to know whether

other requirements of State Jaw in its " " cmcnt. including requirina compliance with
I .
I

intrastate telecommunications service ~ 'uality standar 5and other state requirements. Section 252
I

(e)(S) provides for the FCC to "aSSUlmelltberesponsib" ty ofthe state commission under this section

i
with respect to the proceeding or rna ' and act for th, state collunis8iun." Ifthe FCC is acting tor

, '

the state and IIS8lJ11]e8 the responsibility :i the state, it ~ould have tn he bound by the same laws and

:' I
standards as the state. Tha 1996 Ai: does not rele~e to the FCC the authority to establish a

national &uncwork for intrastate inl~rc.;' t:etion. The states are SpecifiCiB11y authorized to establish
I

and enforce state law in its review of ani:greement. A ~trict and rletlliled national framework would

very likely conftict with specific state Is: I and thus wo~d be in deroglltion ofthe congressional intent

"ofthe 1996 Act. i
Ii

NPRM para, 266

R=93%
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Page 37Alabama PSC Initial CommeDb.
,

The FCC seoks comments on; hetber the Commission is authorbed to determine whether

an agreement. .is t.."ODIistant with applic 'Ie state Jaw as the state commission would have been under
:'

Whether the CommiRKinn retains juri.cUetion ODCe itThe FCC further seeks co

state.

section 2S2(e)(3)1/l. We believe the fI', C must 8l;l fur the state and assume the responsibility oftbe

usumes responsibility under section I 2(e)(S). Section 252(e)(5) allows the FCC to preempt the
I

state only as to the matters the state to act upon. The state retains aU other matters and the

• to oversee the mattel III1d to cnfo state laws and regulations. The matter remaiDs witbiD the

jurUdiction ofthe state oonuniBsion for i rcemeDI: and other regulatory matters. The FCC only has
!,
i:

the authority specifically given to it by I' oeress· All other matters are left for the Itate commissions.
,

B. Section 252(1)
,

i
I'
'the Commission seeks comment concerning the adoption of

i:
standards for resolving disputes un :section 252(1) in the event that it must assume the state's

responsibilities pursuant to section 2 .' (e)(5). The APSe bt:liC:Vl:8 Lhat the FCC's procedures for

resolving di!lputes within its jurisdicti, : are a matter for the FCC to promulsate. Guidelines for
i

arbitration in the event that a matter i aken to the FCC fnr re&olution, would certainly be helpful,

source of arbitration rules and proc res for themselves. Many states already have arbitration
I

procedures in pllWt; or are in the proc I;or promulgating rules that wiU be the most etlicient in their
I

I
individual mates.

At paragraph 271, the F~C questll comment on whethor interoonneotion 8C1'Vices, or

16 NPRM para, 266
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AI.HIIIA "C Initial COlllments,

rmwort clements provided under a

to any requesting telecommunications

ofthe law to limit this requirement to

6, 19'6 I Page 38

te- proved ~tion 252 agreement must be mRCie available

.• or WOul~ it be~with the Jaasuqe IIIId InteIIt

iysi~ ~a.rricrs. The APSe iIrteJprets the statute to

require the agreement to be made . ible to all similarly situated carriers. This i. the nnly

reasonable interpretation of the statu :jo bind aU carriers to the first negotiated agreement. no

mlltter what: the eolts involved., or . d use of sorvicc: would mw an initial agr~, ,

impossible to reach. To lock all ca :ers and the ~c into the terms and condition& ofthe finlot

ev-ls onll-collJpOlitive. Th diare ~eft to the .tates unl... they "filii to IICI". As

!oDs u the Itat8II sec up a fi'am8work is non-dis+.to'Y) the FCC has no jurisdiction over Lb.t:

~. or the interpreIation Wled ; 4e state•.

Comment is sought at paragr I h172, as to !whether the qreement, after state approval,

should be made available for an ." I iriod, or rbether the - would permit the terms of

the agreement to be available fur a limit: "od ofti~" The APSe believes that the parties should
I i

be allowed to llO!lotiale the tenns of .~~ng the Iqth ofthe contmet. It would be

unreu<mlble to require the porti.. to '"[ by It terms and conditiOOlI of a conluwL forever

when the market is changing rapidly, h t chnically d structurally. The parties should he able to
I

i

provide for and plan for a change in In"c and ~bnica1 circumstances when they enter into a
I .

contract. It is in the spirit of oomp "on that Parti~5 are givcm the ability to use their bargaining

power to shop for the best terms and .nd" "on8 to fitItheir current needA,
i

IV. CONCLUSION: ; ,

The Alabama PSC offers the ~ ±:s ~ rcsponae to lilt: FCC's request in this NPRM.
I :

We reiterate that the FCC should onlv s "mum ~elines in response to it~ Authority in section

~=93%
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AIIbama PSC Initial Cnmmmts. May 16, 199~ Page 39

2S1(d)(l) and not impose preemptive mandates on the! states. particularly where the IDg6 Act clearly
, I

confers jurildi~oDH1 authority to the states as ~~rated in preceding comments.

~~~~.--..
Federal AfFairs Advisor
Alabama Public Service Commission
P.O.8ox991
Montgomery, Alubama 36101
(334) 242-5025

Re&pectfully AUhmitted,
Alabama Public Service Commission

MDIDRtrative' Law Jud&e -UA-LJi ~
Alabama Public Service Commission
P.O. Box 991
MontJOmeJY. Alabama 36101
(334) 242-5200

May 16,. 1996
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